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RESPONSE TO COMMENTS 

Commentor: 

NSF-1 EPA appreciates the assistance provided by the National Science 
Foundation and the other interested federal agencies with the 
preparation of the Draft EIS. EPA sought assistance from these 
agencies, including the National Science Foundation and the 
Department of State, because of their programmatic and legal interests 
and responsibilities under the Antarctic Treaty and its Environmental 
Protocol and the U.S. government’s interests under the U.S. Antarctic 
Program. EPA will continue to coordinate with the National Science 
Foundation and other interested federal agencies in preparation of the 
Final EIS and throughout the rule-making process. 

NSF-2 EPA notes that the National Science Foundation could support 
Alternative 2, EPA’s preferred alternative. 

NSF-3 EPA notes that the National Science Foundation agrees with EPA’s 
analysis of Alternatives 3 and 4. 

Appendix 28-2
 



RESPONSE TO COMMENTS 

Commentor: 

DOS-1 EPA notes that the Department of State agrees with EPA’s analysis of 
Alternatives 3 and 4. 

DOS-2 EPA notes that the Department of State agrees with EPA’s analysis of 
Alternative 5, particularly in that certain of the Alternative’s modifications 
may not allow for full implementation of U.S. obligations under the 
Protocol. 

DOS-3 EPA notes that the Department of State could support Alternative 2, 
EPA’s preferred alternative. 

DOS-4 EPA appreciates the assistance provided by the Department of State 
and the other interested federal agencies with the preparation of the 
Draft EIS. EPA sought assistance from these interested agencies, 
including the Department of State and the National Science Foundation, 
because of their legal and programmatic interests and responsibilities 
under the Antarctic Treaty and its Environmental Protocol, and the U.S. 
government’s interests under the U.S. Antarctic Program. EPA will 
continue to coordinate with the Department of State and other interested 
federal agencies on key issues related to the Antarctic Treaty and its 
Environmental Protocol in preparation of the Final EIS and throughout 
the rule-making process. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-1 EPA acknowledges that IAATO is commenting on behalf of its U.S. 
member companies (Abercrombie and Kent/Explorer Shipping, Lindblad 
Expeditions [formerly Special Expeditions], Mountain Travel•Sobek, 
Clipper Cruise Line/New World Ship Management Company LLC, Quark 
Expeditions, Society Expeditions, Zegrahm Expeditions, Inc., 
Cheesemans’ Ecology Safaris, Victor Emanuel Nature Tours, LifeLong 
Learning and Radisson Seven Seas Cruises), two non-member 
companies (Orient Lines and Holland America Line Westours, Inc.), and 
IAATO’s non-U.S. members. Thus, EPA’s response to IAATO’s 
comments indicates a response to all listed parties. 

IAATO-2 EPA acknowledges the appreciation expressed for the learning period 
between the Interim Final Rule and the proposed rule, and appreciates 
receipt of the information presented about IAATO, its membership, and 
the Antarctic tour industry for the 1999-2000 austral summer. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-3 EPA notes that IAATO supports Alternative 2, EPA’s preferred 
alternative, but with modifications from Alternative 5.  With regard to 
IAATO’s opinion on whether the proposed rule should establish a 
threshold definition (or other provision) for the term “more than a minor 
or transitory impact,” EPA maintains that the Protocol does not define 
“minor or transitory.” Until the Treaty Parties provide guidance or 
definition, EPA believes it is reasonable to provide such guidance to 
operators and that it is prudent to define the term “more than a minor or 
transitory impact” consistent with the threshold definition applied to the 
environmental impact assessment of governmental activities in 
Antarctica as delineated in 16 U.S.C.§2401 et seq.  If a definition is 
provided under the Protocol or other appropriate means under the 
Treaty, EPA would amend its final rule, as appropriate, to ensure it is 
consistent with Annex I as required by the Act. 

IAATO-4 EPA acknowledges that IAATO recognizes that certain modifications 
from Alternative 5 were not included in Alternative 2, EPA’s preferred 
alternative. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-5 EPA acknowledges that IAATO has incorporated three comment letters 
previously sent to EPA dated August 22, 1997 (note corrected date); 
June 22, 1998; and July 30, 1998, into its comment letter on the Draft 
EIS dated April 2, 2001.  EPA further notes and acknowledges that 
IAATO sets aside the issue of enforcement. 

IAATO-6 In order for the U.S. government to implement certain of its obligations 
under the Protocol, the Act requires EPA’s to provide for the 
environmental impact assessment of nongovernmental activities, 
including tourism, for which the U.S. is required to give advance notice 
under paragraph 5 of Article VII of the Treaty.  Thus, the procedures in 
the proposed rule would ensure that nongovernmental operators identify 
and assess the potential impacts of their proposed activities, including 
tourism, on the Antarctic environment; that operators consider these 
impacts in deciding whether or how to proceed with proposed activities; 
and that operators provide environmental documentation pursuant to the 
Act and Annex I of the Protocol.  In keeping with the U.S. government’s 
obligations under the Protocol and EPA’s obligations under the Act, 
under the proposed rule (as with the Interim Final Rule), EPA may make 
a finding that the environmental documentation submitted does not meet 
the requirements of Article 8 and Annex I of the Protocol and the 
provisions of the regulations.  EPA believes that before such a finding is 
made, it is prudent to offer comments to the operator so that the 
operator may, at its discretion, make necessary revisions to the 
document.  If the operator proceeded after EPA made a finding that the 
documentation does not meet the requirements of Article 8 and Annex I 
and the requirements of the proposed rule, the operator would be in 
violation of the regulations and would be subject to enforcement. 

IAATO-7 It is the responsibility of the U.S. government to comply with its 
obligations under the Protocol.  The U.S. government would need to 
determine whether, in an appropriate case, it could rely on the 
regulatory procedures of another Party.  However, EPA does not believe 
that a discretionary process should be a regulatory provision in the 
proposed rule. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-8 EPA acknowledges that IAATO recognizes there may be some 
instances in which a PERM is warranted and EPA agrees with this. 
However, EPA does not necessarily agree that a PERM is appropriate 
for “...‘one-off’, adventure activities, e.g., small scale aircraft-supported 
expeditions...,” without first reviewing the specific details in an 
environmental impact assessment for a proposed expedition such as 
this. Further, EPA believes that the preliminary environmental review 
process is significantly different from submitting basic information (as 
delineated in Section 8.4(a) of the Interim Final Rule, information similar 
to that submitted by operators for advance notification purposes) in that 
simply submitting this information does not constitute the preliminary 
environmental assessment process as delineated in Section 8.6 of the 
Interim Final Rule for PERMs. 

IAATO-9 The National Environmental Policy Act (NEPA) defines ‘categorical 
exclusion’ as “a category of actions which do not individually or 
cumulatively have a significant effect on the human environment...and 
for which, therefore, neither an environmental assessment nor an 
environmental impact statement is required” (40 CFR §1508.4).  Only 
narrow and specific classes of activities can be categorically excluded 
from environmental review.  For example, EPA in its NEPA regulations 
at 40a CFR part 6.107(d) excludes “...actions which are solely directed 
toward minor rehabilitation of existing facilities...” and the National 
Science Foundation in its environmental assessment regulations at 45 
CFR Part 641(c)(1) and (2) excludes certain scientific activities (e.g., 
use of weather/research balloons that are to be retrieved) and interior 
remodeling and renovation of existing facilities.  The Draft EIS noted 
that IAATO’s recommendation that Antarctic ship-based tourism 
organized under the “Lindblad Model” be categorically excluded. 
However, EPA does not have a specific definition for the “Lindblad 
Model.”  EPA also believes that a broad categorical exclusion covering 
ship-based tourism as now conducted does not fit well with the 
approach used by the U.S. government for categorical exclusions 
because it does not identify actions to be excluded in sufficient detail. 
Further, more needs to be known about potential cumulative impacts of 
nongovernmental activities undertaken by U.S.-based ship-based tour 
operators before deciding to exclude some or all of these specific 
activities.  However, in the Preamble to the proposed rule, EPA has 
asked for comments on specific activities that the Agency should 
consider including as categorical exclusions in the final rule including 
the justification for this proposed designation.  It should also be noted 
that even if EPA does not designate categorical exclusions in the final 
rule, these can be designated by amendment to the rule if categorical 
exclusion activities are identified in the future. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-10 EPA notes that IAATO agrees with EPA’s analysis of Alternatives 3 and 
4.  EPA disagrees, however, with the characterization of Alternatives 3 
and 4 as not being “reasonable alternatives.”  In determining the scope 
of alternatives to be considered, reasonable alternatives may include 
those that are outside the jurisdiction of the agency or beyond what 
Congress has authorized.  A potential conflict with federal law does not 
necessarily render an alternative unreasonable, although such conflicts 
must be considered.  (46 Federal Register 18026, March 23, 1981, as 
amended.) 

IAATO-11 EPA acknowledges the opinions provided by IAATO as to why 
Alternative 3 should be rejected. 

Appendix 28-8
 



RESPONSE TO COMMENTS 

Commentor: 

IAATO-12 EPA acknowledges the opinions provided by IAATO as to why 
Alternative 4 should be rejected. 

IAATO-13 EPA agrees that, in general, the procedures under the Interim Final Rule 
have worked well. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-14 Like the Interim Final Rule, the proposed rule would not have a specific 
provision for a “programmatic” environmental document.  However, the 
paperwork reduction provisions from the Interim Final Rule would be 
carried forward into the proposed rule (see IAATO-20).  Under these 
provisions, a “programmatic” IEE could be prepared in that more than 
one proposed expedition by an operator may be included within one 
environmental document and may, if appropriate, include a single 
discussion of components of the environmental analysis that are 
applicable to some or all of the proposed expeditions, and one 
environmental document may also be used to address expeditions being 
carried out by more than one operator, provided that the environmental 
documentation includes the names of each operator for which the 
environmental documentation is being submitted pursuant to obligations 
under the proposed regulations. 

IAATO-15 EPA notes that IAATO agrees with the schedule in the Interim Final 
Rule for submitting IEEs and that flexibility may be needed to 
accommodate last minute modifications. 

IAATO-16 EPA acknowledges that IAATO recommends flexibility regarding EIA 
documentation to address last minute modifications such as canceled 
expeditions. EPA appreciates the information IAATO has provided 
when such circumstances have occurred. 

IAATO-17 Under the proposed rule, EPA would continue to comment on 
documents as discussed in  IAATO-6 and may continue to note drafting 
errors along with these comments. 

IAATO-18 EPA appreciates the information provided in the comment.  However, 
consistent with Article 8 and Annex I and like the procedures in the 
Interim Final Rule, the procedures in the proposed rule would require 
that unless an operator determines and documents that a proposed 
activity would have less than a minor or transitory impact on the 
Antarctic environment, the operator would need to prepare an IEE or 
CEE.  In making the determination what level of environmental 
document is appropriate, the operator would need to consider, amongst 
other things, whether and to what degree the proposed activity together 
with other activities, the effects of any one of which is individually 
insignificant, may have at least minor or transitory cumulative 
environmental effects.  To date, U.S.-based operators have concluded 
that the potential impacts, including cumulative impacts, are no more 
than minor or transitory for their planned expeditions and EPA believes 
that their conclusions have been supported by the information currently 
available.  However, as stated in the Draft EIS 
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RESPONSE TO COMMENTS 

Commentor: 

(p. 5-8), the issue of cumulative impacts, particularly in the Peninsula 
area, remains a concern in light of several factors.  EPA acknowledges 
that there is no international agreement on the process for determining 
cumulative impacts.  For these reasons, EPA believes it prudent to 
move forward in partnership with interested parties, including IAATO 
and other interested government, nongovernmental research,  industry 
and environmental interest group representatives to consider the 
research needed to assess whether any changes in the Antarctic fauna 
and flora are related to natural variation or to tourism activities. 

IAATO-19 EPA acknowledges that IAATO continues to adhere to the positions set 
out in previous comment letters. EPA further notes that IAATO 
acknowledges that “[m]any of these comments are reflected in the 
discussion of regulatory alternatives in Sections 1 and 2 above.” Also 
see IAATO-5. 

IAATO-20 As required by law, EPA will comply with the Regulatory Flexibility Act, 
as amended by the Small Business Regulatory Enforcement Fairness 
Act of 1996, Executive Order 12866, and other statutes and Executive 
Orders, as appropriate, in proposing and promulgating the rule to amend 
40 CFR Part 8. 

IAATO-21 The EIA provisions of EPA’s proposed rule would apply to all operators 
for which the U.S. is required to give advance notice under paragraph 5 
of Article VII of the Antarctic Treaty.  Information about possible U.S.-
based expeditions becomes available to the U.S. government through 
various sources. Upon receipt of such information, the Department of 
State considers whether advance notice is required, the National 
Science Foundation considers whether issues under the Antarctic 
Conservation Act need to be acted upon (e.g., need for permits), and 
EPA would inform the potential operator of the EIA regulatory 
requirements. EPA realizes the difficulty of getting information about its 
regulation to all those who may be subject to it.  The U.S. government 
appreciates any information that may be provided by IAATO and its 
member operators in this regard. 

IAATO-22 EPA notes that IAATO agrees with the mitigation and monitoring 
provisions in the Interim Final Rule. 

IAATO-23 Suggested edits and revisions will be incorporated into the Final EIS as 
appropriate. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-24 EPA appreciates the scoping comments provided by IAATO.  All the 
information in this letter was considered by EPA in the preparation of the 
Draft EIS.  EPA also notes that IAATO’s letter of August 22, 1997, is 
incorporated by reference into its comment letter on the Draft EIS dated 
April 2, 2001; see IAATO-5 and IAATO-19. 

IAATO-25 Full public disclosure about the need for and timing of the Interim Final 
Rule, including its sunset provision, is available in the Preamble to the 
Interim Final Rule in Federal Register, Vol. 62, No. 83, Wednesday, 
April 30, 1997, Rules and Regulations.  The rule to amend 40 CFR Part 
8 will be proposed and promulgated in accordance with the 
Administrative Procedure Act. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-26 This information was considered by EPA in the preparation of the 
Draft EIS.  EPA believes the Draft EIS presents appropriate and 
adequate information about IAATO and the Antarctic expeditions and 
activities of its members within the context of the purpose and need for 
the document. 

IAATO-27 This information was considered by EPA in the preparation of the 
Draft EIS. 

IAATO-28 This information was considered by EPA in the preparation of the 
Draft EIS. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-29 This information was considered by EPA in the preparation of the Draft 
EIS.  EPA appreciates receipt of the 1997 information about the U.S.-
based IAATO-member operators subject to the Interim Final Rule.  Also 
see IAATO-20. 

IAATO-30 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes this comment is similar to certain comments presented 
in IAATO’s April 2, 2001 letter; see IAATO-12. 

IAATO-31 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes this comment is similar to certain comments presented 
in IAATO’s April 2, 2001 letter; see IAATO-6. 

IAATO-32 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes this comment is similar to certain comments presented 
in IAATO’s April 2, 2001 letter; see IAATO-12. 

IAATO-33 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes this comment is similar to certain comments presented 
in IAATO’s April 2, 2001 letter; see IAATO-10. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-34 This information was considered by EPA in the preparation of the Draft 
EIS.  However, it is the responsibility of the U.S. government to 
implement its obligations under the Protocol.  As provided in the Act, 
EPA is required to provide for the environmental impact assessment of 
nongovernmental activities, including tourism, for which the U.S. is 
required to give advance notice under paragraph 5 of Article VII of the 
Treaty.  Thus, under the proposed rule it would be EPA’s responsibility 
to ensure that nongovernmental operators identify and assess the 
potential impacts of their proposed activities, including tourism, on the 
Antarctic environment; that operators consider these impacts in deciding 
whether or how to proceed with proposed activities; and that operators 
provide environmental documentation pursuant to the Act and Annex I 
of the Protocol.  Also see IAATO-6. 

IAATO-35 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes this comment is similar to certain comments presented 
in IAATO’s April 2, 2001 letter; see IAATO-9. 

IAATO-36 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes this comment is similar to certain comments presented 
in IAATO’s April 2, 2001 letter; see IAATO-7. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-37 This information was considered by EPA in the preparation of the Draft 
EIS.  Under Alternative 2, EPA’s preferred alternative, the proposed rule 
would add a provision allowing operators to submit multi-year EIA 
documentation to address proposed expeditions for a period of up to five 
consecutive austral summer seasons.  Also see IAATO-20. 

IAATO-38 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes this comment is similar to certain comments presented 
in IAATO’s April 2, 2001 letter; see IAATO-8. 

IAATO-39 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes this comment is similar to certain comments presented 
in IAATO’s April 2, 2001 letter; see IAATO-22. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-40 This information was considered by EPA in the preparation of the Draft 
EIS.  Under Alternative 2, EPA’s preferred alternative, the proposed rule 
would carry forward the public availability process for IEEs that is in the 
Interim Final Rule. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-41 EPA notes that IAATO’s letter of June 22, 1998, is incorporated by 
reference into its comment letter on the Draft EIS dated April 2, 2001 
(see responses to comment, IAATO-5 and IAATO-19).  EPA notes that 
the June 22nd  letter represents IAATO’s comments to EPA on the 
Information Collection Request (ICR) and the Supporting Statement for 
the Interim Final Rule.  These comments were addressed at that time by 
EPA in Part C of the Supporting Statement, Response to Public 
Comments on the Proposed ICR.  A copy of the Supporting Statement 
for the Interim Final Rule, including Part C, is available upon request 
from EPA’s Office of Federal Activities.  These comments were also 
considered by EPA in the preparation of the Draft EIS and the ICR and 
Supporting Statement for the proposed rule. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-42 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule. 
Because the proposed rule would be patterned after the Interim Final 
Rule and because of the mandates of the Paperwork Reduction Act, 
EPA believes it is appropriate to pattern the ICR and Supporting 
Statement for the proposed rule after the ICR and Supporting Statement 
for the Interim Final Rule including calculation of burden and cost for 
such elements as review and revision of environmental documentation 
and preparation and submission of assessment and verification 
information.  EPA notes that with regard to assessment and verification 
information, the Protocol, and thus the Act, requires that operators have 
procedures designed to provide a regular and verifiable record of the 
impacts of their activities; such a provision would be incorporated into 
the proposed rule. EPA believes that this establishes a requirement that 
the information be available to EPA. Otherwise there would be no way 
to know if an operator was in compliance with this procedural 
requirement in the regulation.  Operators are currently voluntarily 
providing this information to the government, thus it is available to EPA. 
EPA intends to review the information voluntarily submitted, and to 
maintain files.  Because of this, the burden and cost of review of this 
information was included in the burden and costs for the ICR and 
Supporting Statement for the Interim Final Rule and will also be included 
in the ICR and Supporting Statement for the proposed rule. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-43 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule. 

IAATO-44 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule.  EPA 
notes this comment is similar to those presented in IAATO’s August 22, 
1997 comment letter; see IAATO-37. 

IAATO-45 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-46 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule. 
Further, as required by the Act, the EIA provisions of EPA’s proposed 
rule would apply to all operators for which the U.S. is required to give 
advance notice under paragraph 5 of Article VII of the Antarctic Treaty. 
Also see IAATO-21. 

IAATO-47 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule. 

IAATO-48 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule.  EPA 
acknowledges that IAATO agrees that the description of the model IEE 
is accurate up to a point. EPA disagrees, however, that certain of the 
model IEE’s elements should be stricken.  “Supplemental information” is 
information that may be provided to supplement an EIA document such 
as a travel brochure or an annual Advance Notification.  (EPA notes that 
the basic information requirements in Section 8.4(a) of the Interim Final 
Rule provide for generally the same information that operators submit to 
the Department of State for Advance Notification; operators may provide 
a copy of or incorporate by reference the Advance Notification for 
Section 8.4(a) purposes.)  The burden and cost estimates in the 
Information Collection Request (ICR) and Supporting Statement include 
only time for compiling and submitting such types of information and do 
not include any time for their preparation because EPA assumes they 
were prepared for other purposes and provided as reference or updated 
information for purposes of the EIA document.  Also see IAATO-42 with 
regard to documentation for “assessment and verification procedures.” 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-49 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule.  EPA 
notes this comment is similar to certain comments presented in IAATO’s 
April 2, 2001 letter; see IAATO-20. 

IAATO-50 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule.  EPA 
appreciates receiving updated information regarding the anticipated 
number of operators. 

IAATO-51 This comment was considered by EPA in the preparation of the Draft 
EIS and the ICR and Supporting Statement for the proposed rule.  EPA 
acknowledges that the burden and cost estimates for the Interim Final 
Rule are essentially accurate. However, EPA disagrees that certain 
elements should be stricken; see IAATO-48. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-52 EPA appreciates the scoping comments provided by IAATO.  All the 
information in this letter was considered by EPA in the preparation of the 
Draft EIS.  EPA also notes that IAATO’s letter of July 30, 1998, is 
incorporated by reference into its comment letter on the Draft EIS dated 
April 2, 2001; see IAATO-5 and IAATO-19. 

Appendix 28-30
 



Appendix 28-31
 



RESPONSE TO COMMENTS 

Commentor: 

IAATO-53 This information was considered by EPA in the preparation of the 
Draft EIS. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-54 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in IAATO’s April 2, 2001 letter; also see the 
following: 

IAATO-37 regarding the issue of multi-year environmental 
documentation; 

IAATO-9 regarding the issue of categorical exclusions; 
IAATO-8 regarding the issue of PERMs; 
IAATO-48 regarding the issue of updates duplicating Advance 

Notification; and 
IAATO-7 regarding the issue of  reciprocity. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-55 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in IAATO’s April 2, 2001 letter; also see 
response to IAATO-7 regarding the issue of reciprocity. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-56 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in IAATO’s April 2, 2001 letter; also see the 
following: 

IAATO-20 regarding streamlining documentation and paperwork 
reduction provisions; 

IAATO-8 regarding the issue of PERMs;  and 
IAATO-42 regarding the issue of assessment and verification 

information. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-57 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in IAATO’s April 2, 2001 letter; also see the 
following: 

IAATO-20 regarding paperwork reduction; and 
IAATO-37 regarding multi-year environmental documentation. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO-58 This information was considered by EPA in the preparation of the 
Draft EIS. 
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RESPONSE TO COMMENTS 

Commentor: 

IAATO 
Rep-1 

EPA acknowledges that comments by the IAATO Representative were 
incorporated into IAATO’s comment letter. 

IAATO 
Rep-2 

EPA appreciates receipt of the article, “First circumnavigation of 
Antarctica by tourist ship” (Polar Record, vol. 33, no. 186, p. 244-245, 
July 1997), and the additional information it provides on the first 
circumnavigation of Antarctica by a tourist ship. 
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RESPONSE TO COMMENTS 

Commentor: 

ZE-1 EPA acknowledges the appreciation expressed for the learning period 
between the Interim Final Rule and the proposed rule, and appreciates 
receipt of the information presented about Zegrahm Expeditions. 

ZE-2 EPA notes that Zegrahm Expeditions supports Alternative 2, EPA’s 
preferred alternative, but with modifications from Alternative 5.  As noted 
by the Commentor, IAATO made this same comment (see IAATO- 3). 
With regard to the specific modifications referenced in IAATO’s 
comments, see the following: 

IAATO-6 regarding the issue of EPA’s review role and responsibilities; 
IAATO-7 regarding the issue of reciprocity; 
IAATO-8 regarding the issue of PERMs; and 
IAATO-9 regarding the issue of categorical exclusions. 

ZE-3 The Protocol does not define “minor or transitory.” Until the Treaty 
Parties provide guidance or definition, EPA believes it is reasonable to 
provide such guidance to operators and that it is prudent to define the 
term “more than a minor or transitory impact” consistent with the 
threshold definition applied to the environmental impact assessment of 
governmental activities in Antarctica as delineated in 16 U.S.C.§2401 et 
seq.  At such time definition is provided under the Protocol or other 
appropriate means under the Treaty, EPA would amend its final rule, as 
appropriate, to ensure it is consistent with Annex I as required by the 
Act.  (Also see IAATO-3.) 

ZE-4 EPA notes that Zegrahm Expeditions agrees with EPA’s analysis of 
Alternatives 3 and 4. 
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RESPONSE TO COMMENTS 

Commentor: 

ZE-5 Suggested edits will be incorporated into the Final EIS as appropriate. 
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RESPONSE TO COMMENTS 

Commentor: 

O-1 EPA appreciates the information provided and acknowledges the 
appreciation expressed for referencing Oceanites’ documents in the 
Draft EIS. 

O-2 EPA notes that Oceanites supports Alternative 2, EPA’s preferred 
alternative. 

O-3 EPA notes that Oceanites supports a multi-year environmental 
document provision and agrees with EPA’s analysis that this 
streamlining could reduce the paperwork burden for operators. 

O-4 EPA notes that Oceanites supports a definition (or other provision) for 
the term “more than minor or transitory” and that this should be the 
same as applied to governmental activities under the Antarctic 
Conservation Act. 

Appendix 28-49
 



RESPONSE TO COMMENTS 

Commentor: 

O-5 EPA acknowledges that Oceanites does not support any of the other 
alternatives. 

O-6 EPA notes that Oceanites supports Alternative 2, EPA’s preferred 
alternative, rather than continuing with the status quo under Alternative 
1, the no action alternative. 

O-7 EPA notes that Oceanites agrees with EPA’s position that the proposed 
rule should ensure consistency between the governmental and 
nongovernmental EIA requirements and processes. 

O-8 EPA notes that Oceanites agrees with EPA’s analysis of Alternative 4. 

O-9 The suggested reference will be incorporated into the Final EIS as 
appropriate. 

O-10 EPA acknowledges the opinions provided by Oceanites as to why a 
CEE should not automatically be required when any new sites are 
proposed as possible landing sites.  EPA also appreciates the 
information provided about the Site Inventory project. 
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RESPONSE TO COMMENTS 

Commentor: 

O-11 EPA acknowledges the opinions provided by Oceanites as to why a 
CEE should not automatically be required on the basis of specified 
increases in actual or predicted numbers of visitors. 

O-12 EPA notes that Oceanites agrees with EPA’s analysis of Alternative 5. 

O-13 EPA acknowledges and appreciates receipt of the references to the 
articles which updates some of the analyses and discussions in the 
Draft EIS and also appreciates the summary of the information 
presented in these papers.  These references may be incorporated into 
the Final EIS as appropriate. 
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RESPONSE TO COMMENTS 

Commentor: 

O-14 EPA acknowledges the opinions provided by Oceanites as to why a 
CEE should not automatically be required on the basis of diversity or 
sensitivity factors. 

O-15 In keeping with the purpose and need for the proposed rule-making 
action, EPA’s objective in preparing the Draft EIS was to evaluate the 
environmental impacts of the alternatives for the final rule to be 
proposed and promulgated by EPA. Thus, EPA intended only to 
present a general overview of the timing of the breeding season for 
Antarctic seabirds; it was not EPA’s objective to prepare a detailed 
analysis of the breeding chronologies, locations or site-to-site variations 
with regard to the timing of Antarctic tourists.  EPA does, however, 
appreciate the information presented. 
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RESPONSE TO COMMENTS 

Commentor: 

O-16 EPA notes the recommended text modification and will edit the Final 
EIS as appropriate. 

O-17 EPA acknowledges the opinions provided by Oceanites regarding 
cumulative effects and the need for various research projects. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-1 EPA notes that comments were provided by The Antarctica Project 
(TAP) on behalf of the Antarctic and Southern Ocean Coalition (ASOC) 
and acknowledges that TAP/ASOC are disappointed with the Draft EIS. 

TAP-2 EPA notes that TAP’s opinion is that the Draft EIS proceeds on a 
number of erroneous legal conclusions.  However, EPA disagrees with 
this opinion.  EPA sought assistance from the Department of State, the 
Department of Justice and the National Science Foundation on legal, 
and programmatic, issues. 

TAP-3 The purpose of the Antarctic Science, Tourism, and Conservation Act of 
1996 is to implement the provisions of the Protocol.  The Act provides 
that EPA promulgate regulations to provide for the environmental impact 
assessment of nongovernmental activities, including tourism, for which 
the United States is required to give advance notice under paragraph 5 
of Article VII of the Treaty and for coordination of the review of 
information regarding environmental impact assessments received from 
other Parties under the Protocol.  In keeping with the purpose and need 
for the proposed rule-making action, EPA’s objective in preparing the 
Draft EIS was to evaluate the environmental impacts of the alternatives 
for the final rule to be proposed and promulgated by EPA.  It was not 
EPA’s objective to prepare a detailed analysis of the scope and impact 
of nongovernmental activities affecting Antarctica, including tourism. 

TAP-4 EPA acknowledges that TAP/ASOC has incorporated two comment 
letters previously sent to EPA, an undated letter sent in July 1997, and a 
letter dated August 14, 1998, into its comment letter on the Draft EIS 
dated April 2, 2001. 

TAP-5 EPA notes that TAP generally agrees with EPA’s analysis of Alternative 
5. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-6 EPA believes that Section 4.3 of the Draft EIS adequately describes the 
process EPA used for delineating the alternatives for the rule to be 
proposed and promulgated by EPA.  This process included EPA’s 
experience with the Interim Final Rule and consideration of the 
comments and information received during scoping.  The Draft EIS 
individually analyzes the modifications under the alternatives.  EPA 
acknowledges that selection of Alternative 2, EPA’s preferred 
alternative, includes only those modifications associated with Alternative 
2.  However, EPA believes that, if appropriate, issues considered in 
modifications not part of Alternative 2 can be further considered within 
the rule-making process. For example, EPA could consider whether a 
categorical exclusion provision should be included in the final rule if 
specific activities can be identified and justified. 

TAP-7 In keeping with the purpose and need for the proposed rule-making 
action, EPA’s objective in preparing the Draft EIS was to evaluate the 
environmental impacts of the alternatives for the final rule to be 
proposed and promulgated by EPA; it was not EPA’s objective to 
analyze the magnitude and impact of tourism on the Antarctic 
environment.  In the context of the Draft EIS, the purpose of Chapter 3 
is to provide an overview of past and present human activity in 
Antarctica. 

TAP-8 EPA notes TAP’s opinion regarding the projections for increases in 
Antarctic tourism. However, EPA disagrees that the projections have 
been deliberately understated.  The projections are based on the 
available data and information in referenced sources.  EPA notes the 
comment that a CEE may need to be conducted in the near future.  As 
with the Interim Final Rule, the proposed rule would delineate the 
requirements for the preparation of a CEE. 

TAP-9 The statement made in the Draft EIS, and the Preamble to the Interim 
Final Rule, includes reference to ATCM Recommendation XVIII-1, the 
relevant provisions of other U.S. statutes, and Annexes II-V to the 
Protocol (underline added for emphasis).  The information in the 
Preamble is not regulatory, rather it is a guideline for operators.  The 
regulations state the mandatory requirements that must be met by 
operators and include the criteria for the level of EIA documentation. 
EPA believes that providing a level of guidance to those subject to 
regulation does not corrupt the integrity of the EIA regulatory process. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-10 EPA is on record that the issue of cumulative impacts, particularly in the 
Peninsula area, remains a concern.  This is why EPA co-sponsored a 
workshop to better address the issue of possible cumulative impacts 
associated with ship-based Antarctic tourism. However, EPA also 
believes that, to date, the conclusions in the IEEs prepared by the U.S.-
based operators, including the conclusions for cumulative impacts, have 
been supported by the information currently available.  Further, EPA is 
unaware of any determinations by the operators that their activities “will 
not contribute to cumulative impacts.”  Based on information available to 
date, EPA believes that the IEEs submitted by the operators have 
assessed their proposed activities in sufficient detail to determine that 
they will not have more than a minor or transitory impact on the 
Antarctic environment, including consideration of cumulative impacts. 

TAP-11 This information was considered by EPA in the preparation of the Draft 
EIS.  The authority for EPA’s rule-making is 16 U.S.C. 2401 et seq., as 
amended, 16 U.S.C. 2403a.  EPA does not believe that section 
2403(a)(6) (e.g., 4(a)(6) of the Act) is germane to this rule-making.  EPA 
also sought legal, and programmatic, assistance from the Department of 
State, the Department of Justice and the National Science Foundation 
on this issue in preparing the analysis in the Draft EIS; EPA stands by 
this analysis. 

TAP-12 EPA acknowledges that TAP/ASOC provided information and opinions 
during scoping regarding the issue of requiring that the EIA 
documentation demonstrate compliance with applicable provisions of 
the Protocol and relevant U.S. statutes.  This information was 
considered by EPA in the preparation of the Draft EIS.  EPA’s rationale 
for not accepting this proposed modification as a provision in the 
proposed rule is based on several considerations as discussed in the 
Draft EIS including the fact that certain provisions of the Act are the 
responsibility of other federal agencies.  Further, rather than imposing a 
blanket requirement that may add unnecessary burden on the operator, 
EPA maintains that the EIA documentation provides the mechanism to 
identify whether a proposed activity raises issues under other 
obligations of the Protocol or domestic law which need further review by 
the responsible authority. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-13 EPA acknowledges that the Act does not require consistency between 
the governmental and nongovernmental EIA processes and regulations 
(see TAP-16).  Operators may, and do, reference compliance with 
appropriate Protocol provisions and U.S. regulations as planned 
mitigation measures for their activities, measures which support the 
level of EIA documentation for the planned activities.  Based on 
experience to date, EPA believes that a mandatory blanket requirement 
to demonstrate compliance would impose obligations not required under 
Annex I or the Act, and that it would place unnecessary burden on the 
operator without necessarily reducing environmental impacts (i.e., 
requiring consideration of a provision that has no relevance to the 
activity and, thus, no effect in reducing environmental impacts).  Also 
see TAP-12. 

TAP-14 EPA sought legal, and programmatic, assistance from the Department 
of State, the Department of Justice and the National Science 
Foundation on the Article 3 issue in preparing the analysis in the Draft 
EIS; EPA stands by this analysis.  Further, as with the Interim Final 
Rule, under the proposed rule EPA would not “approve” activities.  EPA 
would, in consultation with other interested federal agencies, review the 
EIA document to determine whether it meets the requirements of Article 
8 and Annex I and the regulations. 

TAP-15 It is the U.S. government’s position that Article 3 of the Protocol does 
not impose substantive obligations.  The analyses in the Draft EIS are 
consistent with this position.  Further, as with the Protocol, NEPA’s 
starting point is the environment. As stated in Title II, Environmental 
Quality, of the Environmental Quality Improvement Act of 1970 (Pub. L. 
91-224, 42 U.S.C. 4371-4374, April 3, 1970), the purposes of this title 
are to “assure that each Federal department and agency conducting or 
supporting public works activities which affect the environment shall 
implement the policies established under existing laws;” and, as further 
stated in 40 CFR 1500.1, NEPA “is our basic national charter for 
protection of the environment” (underline added for emphasis). 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-16 EPA acknowledges that the Act does not require consistency between 
the governmental and nongovernmental EIA processes and regulations. 
However, regardless of whether the activities are governmental or 
nongovernmental, it is the U.S. government that has the responsibility to 
ensure that the U.S. is able to comply with its obligations under the 
Protocol.  Two separate federal agencies have been charged with this 
responsibility, the National Science Foundation for purposes of 
governmental activities and EPA for purposes of nongovernmental 
activities.  Based on experience to date, EPA believes it is reasonable 
that the governmental and nongovernmental EIA processes be 
consistent with regard to the requirements of Article 8 and Annex I to the 
Protocol. 

TAP-17 EPA acknowledges that neither the Protocol nor the Act dictates a cost-
benefit requirement. 

TAP-18 EPA acknowledges that it gave consideration to, amongst other things, 
the concern that U.S.-based operators continue to do business as U.S. 
operators and not move their Antarctic business operations to a non-
Party country because of any undue burden imposed by the final rule. 
However, this was one of several considerations that EPA believed was 
reasonable in the analysis of the alternatives; EPA stands by this 
analysis. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-19 EPA appreciates the scoping comments provided by TAP, Greenpeace, 
Sierra Club, and the World Wildlife Fund.  All of the information in this 
letter was considered by EPA in the preparation of the Draft EIS.  EPA 
also notes that TAP/ASOC’s undated letter sent in July 1997 is 
incorporated by reference into its comment letter on the Draft EIS dated 
April 2, 2001; see TAP-4. 

TAP-20 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in TAP/ASOC’s April 2, 2001 letter; see 
TAP-14. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-21 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in TAP/ASOC’s April 2, 2001 letter; see 
TAP-15. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-22 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in TAP/ASOC’s April 2, 2001 letter; see 
TAP-11. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-23 This information was considered by EPA in the preparation of the Draft 
EIS. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-24 This information was considered by EPA in the preparation of the Draft 
EIS.  EPA notes that TAP agrees with the monitoring requirements in 
the Interim Final Rule.  EPA acknowledges that as monitoring protocols 
might be developed within the Antarctic Treaty System, the need for 
revision of the final rule will need to be reviewed by EPA. 

TAP-25 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that TAP agrees with the time frames for environmental 
documentation submission and review in the Interim Final Rule. 

TAP-26 This information was considered by EPA in the preparation of the Draft 
EIS. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-27 This information was considered by EPA in the preparation of the Draft 
EIS.  However, individual U.S. citizens traveling to Antarctica would not 
be subject to the proposed rule unless they are organizing an expedition 
such that advance notice is required under Article VII(5) of the Treaty. 
EPA also sought legal, and programmatic, assistance from the 
Department of State, the Department of Justice and the National 
Science Foundation on this issue in preparing the analysis in the Draft 
EIS; EPA stands by this analysis. 

TAP-28 This information was considered by EPA in the preparation of the Draft 
EIS.  (Also see TAP-10.) 

TAP-29 This information was considered by EPA in the preparation of the Draft 
EIS. 

TAP-30 This information was considered by EPA in the preparation of the Draft 
EIS. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-31 This information was considered by EPA in the preparation of the Draft 
EIS.  The Draft EIS considered a modification such that if a substantive 
provision could not be included in the final rule, then include a provision 
to require insurance and bonding. 

TAP-32 This information was considered by EPA in the preparation of the Draft 
EIS.  Under Alternative 2, EPA’s preferred alternative, the proposed rule 
would carry forward the public availability process for IEEs that is in the 
Interim Final Rule whereby EPA announces the availability of IEEs on 
its website. 

TAP-33 This information was considered by EPA in the preparation of the Draft 
EIS. 

TAP-34 This information was considered by EPA in the preparation of the Draft 
EIS.  As required by the Act, the proposed rule would require EIA 
documentation for nongovernmental activities, including tourism, for 
which the U.S. is required to give advance notice under paragraph 5 of 
Article VII of the Treaty. 

TAP-35 This information was considered by EPA in the preparation of the Draft 
EIS. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-36 The information in all 13 items was considered by EPA in the 
preparation of the Draft EIS.  EPA notes that certain information in this 
comment is similar to certain comments presented in TAP/ASOC’s April 
2, 2001 letter; for these, also see the following: 

Item Response to Comment 
TAP-14 
TAP-15 
TAP-24 
TAP-27 
TAP-11 
TAP-14 
TAP-24 
TAP-32 

11 TAP-28 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-37 EPA appreciates the scoping comments provided by TAP, Greenpeace, 
Sierra Club, and World Wildlife Fund, on behalf of ASOC and notes 
these comments supplement the comments sent in July 1997.  All of the 
information in this letter was considered by EPA in the preparation of the 
Draft EIS.  EPA also notes that TAP/ASOC’s August 14, 1998 letter is 
incorporated by reference into its comment letter on the Draft EIS dated 
April 2, 2001; see TAP-4. 

TAP-38 This information was considered by EPA in the preparation of the 
Draft EIS. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-39 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in TAP/ASOC’s April 2, 2001 letter and 
scoping comments provided in July 1997; see TAP-14 and TAP-20. 

TAP-40 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in TAP/ASOC’s April 2, 2001 letter and 
scoping comments provided in July 1997; see TAP-15 and TAP-21. 

TAP-41 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in TAP/ASOC’s April 2, 2001 letter and 
scoping comments provided in July 1997; see TAP-11 and TAP-22. 
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RESPONSE TO COMMENTS 

Commentor: 

TAP-42 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in TAP/ASOC’s scoping comments 
provided in July 1997; see TAP-30. 

TAP-43 This information was considered by EPA in the preparation of the Draft 
EIS.  EPA notes that TAP/ASOC supports completion of multi-year EIAs 
under certain conditions. 

TAP-44 This information was considered by EPA in the preparation of the Draft 
EIS. EPA notes that certain information in this comment is similar to 
certain comments presented in TAP/ASOC’s April 22, 2001 letter; see 
TAP-12. 
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RESPONSE TO COMMENTS 

Commentor: 

ME-1 EPA notes that Marine Expeditions is a Canadian-based Antarctic tour 
operator and as such, has not been subject to the Interim Final Rule. 
EPA intended to retain Mr. Shaw on the mailing list for the EIS and the 
rule-making process. However, Marine Expeditions filed for bankruptcy 
in 2001; its future status, and address, as an Antarctic tour operator is 
unknown. 

ME-2 EPA notes that Marine Expeditions supports Alternative 2, EPA’s 
preferred alternative.  EPA appreciates the information provided 
regarding Canadian Antarctic operators. 

ME-3 EPA appreciates receipt of the environmental documentation that has 
been provided by Marine Expeditions in past years for informational 
purposes. 
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